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Commercial Tenants and Buyers sometimes grouse that their Real Estate 
Broker or Agent seems more interested in closing a lease or a purchase and 
collecting a commission check than in helping them to find the best space or 
building at the right price. 

 
 

 

 

 
 

 
 

Far worse, do Commercial Occupiers really 
understand what's wrong when Real Estate 
Brokers try to "double-end" deals and bank 
commission checks on both sides, which is 
known as "double-dipping" in commercial real 
estate circles? 
 
Even Landlords and Sellers may feel pressured 
by their Brokers or Landlords' Agents to make 
price reductions or to accept offers that are less 
than what they'd hoped to receive for their 
building. Conversely, Tenants and Buyers can 
feel their arms severely twisted by their Brokers 
or Tenants' Agents to pay more than they would 
like to lease space or to purchase a building. 
 
So whose Broker or Agent is whose and what's 
really going on?  What Landlords and Tenants or 
Buyers and Sellers, shockingly, may not 
comprehend is that in many cases, Real Estate 
Brokers and Agents in the US actually have no 

(zero) legal obligation to look out for their best 
interests. Laws in 25 US states now allow 
Brokers or Agents to provide services to 
Landlords, Tenants, Buyers and Sellers as 
"Transaction Brokers" or "Facilitators" or 
"Intermediaries," without having legal fiduciary 
duties of loyalty and obedience to their supposed 
"clients." 
 
All 50 states also provide avenues for Brokers or 
Agents to double-end deals, i.e. working with 
both the Landlord and Tenant or the Buyer and 
Seller in the very same transaction and avoiding 
any obligation to split commissions with an 
(outside) Cooperating Broker. In such instances, 
detractors maintain that neither the Landlord nor 
Tenant, nor the Buyer or Seller, is actually 
represented. 
 
A consumer/client should not assume that his 
Broker or Agent is obligated to represent his 
interests, and his interests alone, until they have 
seen a written disclosure describing the agency 
relationship under which real estate services are 
being delivered. 
 
Landlords and Tenants, as well as Sellers and 
Buyers, looking to negotiate the best 
commission rate, obtain the highest level of 
service, and protect their legal rights in the event 
of a dispute should start the process by making 
certain that they understand the form of 
representation their Broker or Agent is providing. 
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Is it a "Single Agency" relationship, which is the 
most ideal for the consumer? Or is it one that 
leaves the door open for the Broker or Agent to 
double-end the deal and double-dip on the 
commission? 
 
TYPES OF AGENCY RELATIONSHIPS 
 
Agency relationships get created when one 
person agrees to act on another's behalf, or to 
represent them in dealings with a third party. 
Once an agency relationship is established, 
Brokers and Agents owe their clients "fiduciary 
duties" of loyalty and obedience. In Single 
Agency relationship, Brokers and Agents are 
typically required to place their clients' interests 
ahead of their own, providing services with 
honesty and good faith while carefully avoiding 
conflicts of interest or "self-dealing." 
 
But the rules governing agency relationships 
between consumers, Real Estate Brokers and 
Agents vary from state to state, and all have 
been rewritten in the last 25 years. Depending 
on the laws of the state in which they are 
licensed, Brokers and Agents provide services 
through one of six (6) relationships: 
 
#1) Single Agency: A Broker or Agent 
represents only the interests of the Landlord or 
the Tenant (or the Seller or Buyer) in a 
transaction -- either as the "Listing Agent" for the 
property or as a "Tenant's Agent" or a "Buyer's 
Agent" for the Occupier. Consumer advocates 
maintain that Single Agency is the optimum form 
of representation. 
 
#2) Designated Agency: This occurs when a 
conflict of interest arises within a Brokerage 
Company and one Broker or Agent is in a 
position to represent both parties on opposite 
sides of a transaction; for example, the Landlord 
and the Tenant on lease. To seemingly remove 
the conflict of interest, the Employing Broker of 
the Brokerage Company separately designates 
two (2) of his In-house Agents, one each to 
represent the Landlord and the Tenant. 
 
When states require that Employing Brokers 
implement safeguards to protect clients' 
confidential information, Designated Agency is 
the next best alternative to Single Agency, 
academics and consumer advocates say. But it's 
still a big drop off in the standard of 
representation, especially for the Tenant, which 

only needs one lease versus a Landlord that 
requires assistance by its Broker or Agent with 
multiple leases in one building or maybe even in 
multiple buildings. 
 
Our state, Colorado, offers Designated Agency. 
In reality, it was “creative wiggling” by the Big 
Brokerage Houses and traditional commercial 
brokers to get the Colorado Legislature to 
exempt them with a pen from having hundreds 
of troubling, inconvenient conflicts of interest.  
 
#3) Disclosed Dual Agency: A lone Broker or 
Agent provides services simultaneously to both 
the Landlord and Tenant (or the Seller and 
Buyer) in a limited agency relationship, without 
an obligation to represent the best interests of 
either the Landlord or Tenant (or the Seller or 
Buyer). 
 
In states with no provisions for Designated 
Agency by the Employing Broker, when two (2) 
Brokers or Agents affiliated with the same 
Employing Broker's Company represent both 
sides of a transaction, the Broker or Agent may 
be considered a Dual Agent. 
 
Although controversial even among Real Estate 
Brokers and Agents, Disclosed Dual Agency 
does present opportunities for experienced 
Landlords and Sellers to negotiate discounted or 
"variable rate" commissions in advance, 
primarily because the Landlord or Seller would 
be getting a lesser standard of representation 
than in a Single Agency relationship. But for 
Tenants and Buyers in the US, who don't pay the 
commission to their Brokers or Agents since it's 
paid by the Landlord or Seller, all Tenants and 
Buyers get in Dual Agency situations are lower 
standards of representation. 
 
#4) Transaction Brokerage: One Broker or 
Agent or two (2) Brokers or Agents at the same 
Brokerage House/Company may provide 
services to the Landlord or Tenant or to the 
Seller or Buyer, or both, in a non-agency 
relationship, owing no fiduciary duties of loyalty 
and obedience to the Landlord, Tenant, Seller or 
Buyer. 
 
A Broker or Agent that performs Transaction 
Brokerage is called, as one might expect, a 
"Transaction Broker" in some states but a 
"Facilitator" or "Intermediary" in other states. In 
Colorado, it's called a Transaction Broker. 
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Transaction Brokerage has the same 
disadvantages as Dual Agency because neither 
the Landlord nor Tenant (nor the Seller or Buyer) 
can expect a Broker or Agent to represent its 
interests during any negotiations. As a result, 
clients served by Transaction Brokers, 
Facilitators or Intermediaries have little latitude to 
file claims for professional negligence by any 
such Broker or Agent. And some Brokers or 
Agents dodge having the higher standards and 
duties owed to a client under a Single Agency 
relationship by preferring to act as Transaction 
Brokers (Facilitators or Intermediaries, too), 
which gives them much more "wiggle room." 
 
#5) Providing "Ministerial" Services to 
Unrepresented "Customers": A Listing Broker 
for a property may avoid splitting a commission 
with a Cooperating Broker by providing limited 
services to an unrepresented Tenant or Buyer. 
 
#6) Subagency: The Listing Broker for the 
property represents the Landlord or Seller in a 
declared Agency Relationship. "Selling Agents 
or Brokers" who work with Buyers are legally 
"Subagents" of the Listing Broker for the 
property. Likewise, "Leasing Agents" who work 
with Tenants are also legally "Subagents" of the 
"Landlord's Agent or Broker." All of the Brokers 
or Agents involved in a Subagency Transaction 
owe their allegiance to the Landlord or Seller, 
and the Tenants and Buyers are actually legally 
unrepresented altogether. 
 
Although Subagency was previously a standard 
industry practice for most of the last century, this 
form of representation has largely fallen out of 
favor because of legal risks for Brokers, Agents, 
Sellers and Landlords. But Subagency is still the 
default relationship in a few states where nothing 
is in writing between a Broker or Agent and the 
Tenant or Buyer. Texas is still one such state. 
Colorado, though, does not allow Subagency. 
 
CONCLUSIONS 
 
Every state in the US provides avenues for 
Brokers and Agents to double-end deals and 
double-dip on fees, which is the worst-case 
scenario for Tenants and Owner-Occupants. 
 
Of the eight (8) states that ban Dual Agency 
altogether, four (4) states still allow Designated 
Agency (Alaska, Colorado, Maryland and 
Texas); five (5) states allow Transaction 

Brokerage (Florida, Colorado, Texas, Kansas 
and Oklahoma); and three (3) states allow both 
Transaction Brokerage and Designated Agency 
(Alaska, Colorado and Texas). Designated 
Agency and Transaction Brokerage are 
effectively just Dual Agency and double-dipping 
under a different name, so those states' 
outlawing of Dual Agency is pretty much 
meaningless and, well, silly. 
 
Designated Agency, in particular, is window 
dressing that appeases the Big Brokerage 
Houses, seeking to obfuscate and camouflage 
their numerous conflicts of interest, while 
allowing them to double-end deals as an excuse 
to double-dip on commissions. Dual Agency, 
Designated Agency and Transaction Brokerage 
do no good whatsoever for Tenants and Owner-
Occupants, no matter where they're seeking to 
secure commercial space. 
 
Honestly, the more I think about it, the Big 
Brokerage Houses must believe that Tenants 
and Owner-Occupants are really dumb! And that 
Occupiers still won't recognize conflicts of 
interest or do anything about them. Some 
traditional Brokers and Agents will argue 
vociferously, as long as they disclose the double-
ending and double-dipping to the Landlord and 
Tenant or to the Seller and Buyer, that it’s 
perfectly OK based on the "Everyone Knows 
About It Theory." 
 
This is why exclusive Tenant Reps and Buyer 
Reps, like ITRA MacLaurin Williams, practice 
only Single Agency brokerage and never even 
consider trying to represent two masters in any 
transaction. Just because the law allows (less 
principled) Brokers and Agents to double-end 
deals, we strongly believe that it's wrong, highly 
unethical and we flat won't do it. 
 
Will Gary, MBA, MIM, is Principal of Denver, CO 
based ITRA MacLaurin Williams. You may 
contact Will at 1.303.294.0277 or by email at 
wgary@MacLW.com 
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